JESSE R GOLINS ET AL
| BLA 95-127 Deci ded July 30, 1997

Appeal froma decision of the Galifornia Sate Gfice, Bureau of
Land Managenent, declaring placer mning clains null and void ab initio.
CAMC 247295 and CAMC 247296.

Afirned.

1 Mning dains: Lands Subject To--Mning Aains: F acer
dains

A placer mning claimlocated on | and cl osed to mneral
entry is properly declared null and void ab initio.

2. Admnistrative Authority: Laches--Estoppel --Laches

The authority of the Lhited Sates to enforce a public
right or protect a public interest is not vitiated or
lost by laches, neglect of duty, failure to act, or
del ays in the performance of duties.

APPEARANCES Jesse R llins, Barstow Galifornia, for hinsel f and
Mldred E Dllins, Robert J. Mllins, and Deborah J. @l i ns.

(P N ON BY ADM N STRATI VE JUDE BURX

Jesse R Mllins, Mldred E Mllins, Robert J. Gllins, and
Deborah J. ol lins have appeal ed a determnation of the Galifornia
Sate Gfice, Bureau of Land Managenent (BLN), dated Grtober 27, 1994,
which, inter alia, declared the Ank Lady #5 and #6 pl acer mning cl ai ns,
CAMC 247295 and CAMC 247296, null and void ab initio on the grounds that
the clains were located on land not then open to mneral |ocation. 1/

Notices of |location for the subject clains were filed wth BLMon
Septenter 23, 1991. These notices stated that the clains had been | ocated

1/ Wile BLMal so held that the A nk Lady #5 was fragnented by a Federal

A d Hghway right-of-way and, assuming this clai mwas not null and void ab
initio, would have been subject to review under the principles set forthin
Robert J. Qllins, 129 IBLA 341 (1994), and Jesse R llins, 127 I BLA 122
(1993), we need not reach this issue since, as the text subsequently shows,
that claim inits entirety, was properly declared null and void ab initio.
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by the Gllins on land wthinsec. 4, T. 8 N, R 2 W, San Bernardi no
Meridian, San Bernardino Gounty, Galifornia, on Septenber 18, 1991. In
invalidating the clains, BLMnoted that all of section 4 had been segre-
gated fromlocation under a wthdrawal published in the Federal Register on
June 6, 1991. See 56 Fed. Reg. 26137. Accordingly, BLMconcl uded that the
clains were null and voi d since they had been | ocated on | and not then open
to mneral entry.

Appel lants in their statenent of reasons do not assert that the | and
was, in fact, open to entry when they located their clains. Rather, they
argue that they have worked these clains, paid the required fees, and dis-
cussed themw th BLMand shoul d not now be penal i zed because BLMwas not
diligent innotifying themof the wthdrawal of land. They contend t hat
“[i]t is incredible that during the over 3 years lapse * * * no one di s-
covered the error nor inforned/ advised us of the wthdrawal ." See Sate-
nent of Reasons for Appeal at 3.

[1] As aninitial matter, we note that it is well established
that a mning claimlocated on land cl osed to entry under the mining | ans
confers no rights on the locator and is properly declared null and void
abinitio. See Lucian B. Vandegrift, 137 IBLA 308 (1997); Merrill G
Menmott, 100 IBLA 44 (1987). Qur reviewof the record clearly establishes
that the land enbraced by the two mning clains was not open to mneral
entry as of the date of the location of the clains. Thus, the June 6,
1991, Notice clearly identified all available land insec. 4, T. 8 N, R 2
W, San Bernardino Meridian, as included anong the parcel s of |and bei ng
consi dered for exchange and further expressly noted that "[i]n accordance
wth 43 GFR 2201. 1(b) [(21991)], publication of this Notice wll segregate
the affected public lands fromappropriation under the public land | aws,
and the mning laws * * *." 56 Fed. Reg. 26139 (June 6, 1991). I|nasmuch
as it is uncontroverted that the two clains invol ved herei n were | ocat ed
after June 6, 1991, while the segregation effected by this wthdranal was
still outstanding, it nust followthat these two clains were null and void
ab initio.

[2] The gravanen of the conplaint herein appears predicated in the
@l lins' viewthat, due to its delay in acting upon the | ocation notices
for these two clains which had been filed wth BLMunder section 314(b)
of the Federal Land Policy and Managenent Act of 1976 (FLPWN, 43 US C
§ 1744(b) (1994), BLMshoul d be estopped fromdecl aring the clai ns voi d.
V¢ cannot agree.

Wii | e BLM enpl oyees regul arly provi de assi stance to those interested
inacquiring rights under the mning |aws, the fact remains that it is
ultinately the responsibility of those seeking to assert rights to |and
to correctly ascertain the true status of the land on which they desire
to locate mning clains. See Dean Saton, 136 | BLA 161 (1996); Shana
Mnerals, 119 IBLA 152, 154 (1991). This is a responsibility which they
nmay not shift to BLM
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Moreover, while it is unfortunate that BLMdid not advise the llins
of the location problemwth these two clai ns sooner, we nust point out
that the applicable regulation, 43 CF. R 8§ 3833.5, expressly advi ses
clai nants that

[flailure of the governnent to notify an owner upon his filing or
recordation of a claimor site under this subpart that such claim
or siteis located on |lands not subject to | ocation or otherw se
void for failure to conply wth Federal or Sate |aw or regul a-
tions shall not prevent the governnent fromlater challenging the
validity of or declaring void such claimor site in accordance

w th due process of |aw

See general |y, Véshi ngt on Prospectors Mning Associ ation, 136 | BLA 128
(1996) .

As an additional matter, estoppel wll not |ie here because all mn-
eral claimants are properly charged wth constructive know edge of the
Federal Register notice segregating the |ands fromentry under the mn-
ing lawns. Federal Gop Insurance Gorp. v. Merrill, 332 US 380, 384-85
(1947); James A Becker, 138 IBLA 347 (1997). Thus, an essential predicate
of the invocation of estoppel, i.e., that the clainants did not know the
true facts, cannot be established in this appeal. See Lhited Sates v.
Georgia Pacific ., 421 F.2d 92 (9th dr. 1970); John Rutt, Jr., 53 IBLA
313, 319 (1981).

Fnally, since the invocation of the defense of |aches or estoppel in
this case would result in the grant of a right not authorized by |aw (the
location of mning clains on |land not open to mneral entry), it cannot be
permtted. See, e.g., Prarmgan G., 91 IBLA 113 (1986), aff'd sub nom
Bolt v. Lhited Sates, 944 F.2d 603 (9th Qr. 1991).

S nce the land on which the subject mning clains were | ocated was
clearly segregated frommneral entry by published notice at the tine of
location, it was altogether proper for BLMto declare these mning cl ai ns
null and void ab initio.

Accordingly, pursuant to authority delegated to the Board of Land
Appeal s by the Secretary of the Interior, BLMs declaration that the A nk
Lady #5 and #6 placer mning clains are null and void is affirned.

Janes L. Burski
Admini strative Judge
| concur:

C Randall Gant, Jr.
Admini strative Judge
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